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Warren and Brandeis, 7The Right to Warren and Brandeis, The Right to
Privacy, 4 HARv. L. Rev. 193 (1890) Privacy, 4 Harv. L. Rev. 193, at 220 (1890)

HARVARD

220 HARVARD LAW REVIEW.

L A ' » I t EV I E ~ » the rights of theindividual. Each man is responsible for his own
[ ]

acts and omissions only. If he condones what he reprobates, with
a weapon at hand equal to his defence, he is responsible for the
results. If he resists, public opinion will rally to his support.

Has he then such a weapon ? It is believed that the common law
VoL IV, DECEMBER 15, 1890. No. 5. provides him with one, florgcd in the slow fire of the centuries,
and to-day fitly tempered to his hand. The common law has
always recognized a man’s house as his castle, impregnable, often,

even to its own officers engaged in the execution of its commands.
THE RIGHT TO PRIVACY. Shall the courts thus close the front entrance to constituted
authority, and open wide the back door to idle or prurient curi-
osity ?
““ Tt could be done only on principles of private justice, moral fitness, Samauel D.
and public convenience, which, when applied to 2 new subject, make
common Jaw without a precedent ; much more when received and
approved by usage.”

Warren,
Lowis D. Brandeis.

Bosrox, December, 18g0.
Witigs, J., in Millar 2. Taylor, 4 Burr. 2303, 2112,
THAT the individual shall have full protection in person and
in property is a principle as old as the common law ; but
it has been found necessary from time to time to define anew the
exact nature and extent of such protection, Political, social, and
economic changes entail the recognition of new rights, and the
common law, in its eternal youth, grows to meet the demands of
society. Thus, in very early times, the law gave a remedy only
for physical interference with life and property, for trespasses vi
et armis, Then the “right to life” served only to protect the
subject from battery in its various forms; liberty meant frecdom
from actual restraint ; and the right to property secured to the in-
dividual hislands and his cattle, Later,there camea recognition of
man'’s spiritual nature, of his feelings and his intellect. Gradually
the scope of these legal rights broadened ; and now the right to
life has come to mean the right to enjoy life,— the right to be let
alone ; the right to liberty secures the exercise of extensive civil
privileges ; and the term “ property ” has grown to comprise every
form of possession — intangible, as well as tangible.
Thus, with the recognition of the legal value of sensations, the
protection against actual bodily injury was extended to prohibit
mere attempts to do such injury; that is, the putting another in



William L. Prosser (1898-1972) William L. Prosser, Privacy,
from HeinOnline 48 CaLrF. L. Rev. 383 (1960)

California Law Review

Vor. 48 AUGUST 1960 No. 3

Privacy
William L. Prosser*

IN THE YEAR 1890 Mrs. Samuel D. Warren, a young matron of Boston,
which is a large city in Massachusetts, held at her home a series of
social entertainments on an elaborate scale. She was the daughter of Sen-
ator Bayard of Delaware, and her husband was a wealthy young paper
manufacturer, who only the year before had given up the practice of law
to devote himself to an inherited business. Socially Mrs. Warren was among
the &lite; and the newspapers of Boston, and in particular the Satuwrday
Evening Gazette, which specialized in “blue blood” items, covered her
parties in highly personal and embarrassing detail. It was the era of “yel-
low journalism,” when the press had begun to resort to excesses in the way
of prying that have become more or less commonplace today;* and Boston
was perhaps, of all of the cities in the country, the one in which a lady and
a gentleman kept their names and their personal affairs out of the papers.
The matter came to a head when the newspapers had a field day on the
occasion of the wedding of a daughter, and Mr. Warren becaine annoyed.*
It was an annoyance for which the press, the advertisers and the entertain-
ment industry of America were to pay dearly over the next seventy years.

Mr. Warren turned to his recent law partner, Louis D. Brandeis, who
was destined not to be unknown to history. The result was a noted article,
Tke Right to Privacy,® in the Harvard Law Review, upon which the two
men collaborated. It has come to be regarded as the outstanding example
of the influence of legal periodicals upon the American law. In the Harvard

* Dean, University of California School of Law, Berkeley.

14The press is overstepping in every direction the obvious bounds of propriety and of
decency. Gossip is no longer the resource of the idle and of the vicious, but has become a trade,
which is pursued with industry as well as effrontery. To satisfy a prurient taste the details of
sexual relations are spread broadcast in the col of the daily papers. To occupy the indo-
lent, column upon column is filled with idle gossip, which can only be procured by intrusion
upon the domestic circle. The i ity and lexity of life, attendant upon advancing civil-
ization, have dered v some retreat from the world, and inan, under the refining influ-
ence of culture, has become more sensitive to publicity, so that sclitude and privacy have
become more essential to the individual; but modern enterprise and invention have, through
invasions upon his privacy, subjected him to mental pain and distress, far greater than could
be inflicted by mere bodily injury.” Warren and Brandeis, The Rigkt to Privacy, 4 Harv. L.
Rev. 193, 196 (1890).

2 MasowN, BraxpErs, A Free Man's Lire 70 (1946).

3 4 Hasv. L. Rev. 193 (1890).
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Dr. Alan F. Westin (1929 —2013) ALAN F. WESTIN,
(From Japan Privacy Center) PRIVACY AND FREEDOM (1967)

Published inthe USA  Published in the UK
‘ Alan F.Westin

ALAN F. WESTIN

PRIVACY
AND
FREEDOM

% E ‘ £ 1} i
:  d y

FREEDOM

‘An extremely important book on
the use in America by government
agencies, business firms and
private detectives, and even by the
general public, of the most
elaborate devices for intruding on
privacy. It is a nightmare picture.’
GRAHAM GREENE

With a foreword by Louis Blom-Cooper
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Arthur R. Miller(1934-) , The Assault on Privacy (1971)

Arthur R. Miller, The Assault on Privacy (1971) Arthur R. Miller, The Assault on Privacy (1971)
hardcover paperback
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PRIVALY

Computers, Data Banks, and Dossiers

“What misuse of computers is doing and
can do to individual freedoms...a warning
of a new form of human slavery”

—RALPH NADER

BY ARTHUR R. MILLER
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r. Robert Ellis Smith (1940-2018)
and his Privacy Journal (since 1974)

Privacy Sl

Japan Pushes Forward on Reforms

Fifiy years ago this month. the district court in
Tokyo recognized privacy as “the legal right
and assurance that one’s private life will not be
unreasonably disclosed to the public.”

I'his decision led to | and social reforms in
Japan culminating this year in creation of an
independent commission (o taks
the proper handling personal identifying
numbers and other personal information

: steps to assure

This effort was long advocated by Masac
Horibe, a law professor at Hitotsubashi Univ-
in Tokyo who specialized in what had
been an overlooked concept in Japanese culture
that individuals are entitled to safe havens and
protections from exploitation of their personal
information. His efforts were ded as instru-
mental in passage of a national data protection
law in 2005. He was also instrumental in re-
cognizing the concept of public access to gov
ernment documents.

eS|

When the Japanese government declared fast
ar an intention o be “the world's most ad-
wed 1T nation.” Horibe was assigned the
responsibility to convene a working party on
personal data, to deliberate on how to change
the current personal data protection system. lts
report fed to the establishment of a new
independent supervisory Data Protection Auth-
ority last January, and Horibe - after more than
50 years experience in freedom of information
and privacy — was appointed chair by the Prime
Minister, with five other commissioners.

PRIVACY JOURNAL Publisher Robert Ellis Smith
interviewed the emeritus professor in the com-
mission’s office in downtown Tokyo last month.

&

The authority, which now employs 40 staff
membe; a focused responsibility, to pro-
tect against abuses of personal identifiers and
other specific personal information “while
taking into account [their] utility.” But Horibe
has used this narrow authority to promote
privacy impact statements among national and
local government agencies (with guidelines

published April 18). While the commission has
over national and local
or Horibe also has
o “enlighten” private busi-

governmeit ¢
asserted authe

of the current commission into an indep
endent data protection authority, much like
those in European nations. He expects that by
next January the parliament will receive a pro-
posal Lo do this.

PRIVACY JOURNAL OCTOBER 2014

From Masao Horibe, chair, Data Protection
Authority, Japan: Thank you very much for
the article “Japan Pushes Forward on Reforms”
in your PRIVACY JOURNAL September 2014, |
am very much impressed by it. You reported,
“[Horibe’s] efforts were regarded as instrument-
al in passage of a national data protection law in
2005.” That should be 2003.

“Its report led to the establishment of a new
independent supervisory Data Protection
Authority last January™ should be replaced by
“His 2011 report.” “. . . With five other
commissioners™ should be replaced by “with
two other commissioners.”

11
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» “Compilation of State and Federal Privacy Laws”
by Mr. Robert Ellis Smith
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Anita L. Allen & Marc Rotenberg
Privacy Law and Society (Third Edition 2016)

« American Casebook Series
e pp. 1591, 2654¢

* An Introduction to Privacy Law
e Chapter 1. Privacy in Tort Law

PRrRIVACY AW

AN e, « Chapter 2. Constitutional
Chird: Edition P rvacy
e « Chapter 3. Federal Privacy
Statutes

« Chapter 4. Communications
Privacy Law

« Chapter b. International
Privacy Law 13




Daniel J. Solove (1972~ ), Professor, George Washington

University Law School

2011

DANIEL J. SOLOVE
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The False
Tradeoff Betwee
Privacy and
Security
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Daniel J. Solove & Woodrow Hartzog, Breached! Why
Data Security Law Fails and How to Improve It

2022
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